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How do we do our shopping?

Approach No 1
one-for-all
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Approach No 2
selective 
approach
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Why do we shop a forum?

legal culture / languagecosts
speed
recognition /

enforcement
ADRs

…
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Why do we shop under the CMR?

uniform 
solutions

(…)
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Where can we shop under the CMR?

prorogation of 
jurisdiction

residence of the 
defendant
place of taking over of 
the goods

place designated for delivery
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What do we shop for?

amount ofcompensation

carrier-friendly shipper-friendly

‘with the intention of 
causing that damage or 
recklessly and with the 
knowledge that such 
damage was likely to 
result’ (Art. 8:1108 BW)

‘wilfully or recklessly and in 
the knowledge that 
damage was likely to 
occur’ (§ 435 HGB)

Art. 29 CMR
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What do we shop for?

amount ofcompensation

carrier-friendly shipper-friendly

‘with the intention of 
causing that damage or 
recklessly and with the 
knowledge that such 
damage was likely to 
result’ (Art. 8:1108 BW)

‘wilfully or recklessly and in 
the knowledge that 
damage was likely to 
occur’ (Art. 435 HGB)

Art. 29 CMR
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What do we shop for?

amount ofcompensation

carrier-friendly shipper-friendly

recklessness: ‘awareness
of danger and realisation
that the likelihood of the 
danger materialising is 
considerably greater than 
the likelihood of it not 
materialising’
high standard of proof for 
the claimant
Hoge Raad 5.1.2001, 
10.8.2012

also ‘conscient 
recklessness’ in lieu of
‘gross negligence’ (< 1998)

but

· organisational failure 
(‘Organisationsverschulden’)

· secondary burden of 
substantiation (‘sekundäre
Darlegungslast’)

BGH 19.5.2005, 5.6.2003

Art. 29 CMR
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What do we shop for?

amount ofcompensation

carriers

senders and 
consignees

have an 
interest in 
the case 

being 
heard by a

court

carriers may want to seek a ‘negative declaratory 
judgment’ from a ‘friendly’ forum in the sense that 

they are not liable under Article 29 CMR

Art. 29 CMR
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What do we shop for?

amount ofcompensation

carriers may want to seek a ‘negative declaratory 
judgment’ from a ‘friendly’ forum in the sense that 

they are not liable under Article 29 CMR

if afterwards a German court is seized with an action for 
damages, does it have to stay the proceedings?

Art. 29 CMR
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What do we shop for?

amount ofcompensation

carriers may want to seek a ‘negative declaratory 
judgment’ from a ‘friendly’ forum in the sense that 

they are not liable under Article 29 CMR

if afterwards a German court is seized with an action for 
damages, does it have to stay the proceedings?

Article 31(2) CMR may not be interpreted in the sense 
that an action for a negative declaration does not have 
the same cause of action as an action for indemnity 
between the same parties (ECJ 19.12.2013, Nipponkoa)

Art. 29 CMR
Art. 23(4)



University
Institute for
Transport Law

IDT

IDT
University
Institute for
Transport Law

IDT

IDT

What do we shop for?

amount ofcompensation
excise duties on certain goods (e.g. tobacco and spirits) are 

triggered even when the goods are stolen or lost during carriage  

excise duties are
recoverable as 
other charges

UKHL 9.11.1977 
(Buchanan)

UKSC 14.6.2023 
(JTI Polska)

Højesteret 1987

excise duties are 
not recoverable 
as other charges
Hoge Raad 
14.7.2006

Högsta Domstolen
14.6.2022

Art. 29 CMR
Art. 23(4)
SDR
Protocol
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What do we shop for?

amount ofcompensation

10 CMR contracting states have not ratified the 1978 SDR 
Protocol: since gold is (now) traded as a commodity and its price 

has increased exponentially, the limitation to germinal francs 
may lead to a de facto abrogation of the limit (≈ EUR 900 / kg)

Art. 29 CMR
Art. 23(4)
SDR
Protocol

pre-SDR Protocol

where available, a shipper might want to file a 
claim in a ‘germinal franc’-jurisdiction

Върховен касационен съд 13.4.2022
applies the 8.33 SDR / kg limitation because 
national transport law envisages this limit
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What do we shop for?

direct action
actual carrier- although not envisaged by CMR, most jurisdictions allow a 

direct claim against the performing carrier
· subcontract of carriage as a contract in favour of a third 

party (the consignee)

BGH 13.10.2022: all carriers who undertook to deliver to the
consignee (not only the last performing carrier)

Corte di Cassazione 14.7.2015
· wide(r) interpretation of Art. 34 CMR

Hoge Raad 11.9.2015
EWCA 13.1.1977 (Ulster Swift), 4.11.2005 (Rosewood)

· claim in tort (e.g. where the claim is brought by the sender)
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What do we shop for?

direct action
actual carrier- decision where to bring the claim based on

· availability of direct action claim
· contract or tort?
· substantive matters (wilful misconduct, excise duties, etc.)

- not necessarily all carriers can be sued in the same forum
no forum at the residence of the contracting carrier if performing / 
successive carriers are seated elsewhere (UKSC 28.10.2015, BAT v Exel)

the contracting carrier and all performing carriers can be sued at the place 
of taking over of the goods, even if the claim is in tort and the performing 
carriers only served a national leg (BGH 31.5.2001, 20.11.2008)
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What do we shop for?

direct action

carrier’s

- this is not really a question of forum shopping, since the 
existence of a direct action claim does not (necessarily) depend 
on the law of the forum State (see Art. 18 Rome II Regulation)

a direct claim exists where provided for in the law 
applicable to the insurance contract or to the non-
contractual obligation (Tribunal Supremo, 17.7.2025)

- but
· additional fora might exist if direct action claims are deemed 

not to fall under Art. 31(1) CMR
the BGH has expressly declared that the fora in Art. 
31(1) CMR do apply to a direct action claim (claim related 
to a contract of carriage under the CMR: 29.05.2019)

insurer
liability

· in a negative declaratory action before a carrier-friendly forum, the insurer 
can join as a co-claimant and bar any future direct action for damages in 
another forum (lis pendens)

actual carrier
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What do we shop for?

direct action

carrier’s

- some national laws award the carrier who actually performed 
the transport a direct-action claim against the original sender if 
they are not paid by the contracting carrier
· the sender (or, in France, the consignee) may eventually have 

to pay twice
Cour de Cassation 4.2.2003
Tribunal Supremo 24.11.2017

· the rule applies to CMR transports, if envisaged by the law 
applicable to the contract of carriage (Rome I Regulation)

Cour de Cassation 24.3.2004
Tribunal Supremo 3.6.2025

insurer
liability

actual carrier

sender

- this should also not be a motive for forum shopping, since jurisdictions that do 
not envisage direct action should grant it if the law applicable to the contract 
does, but tribunals in France and Spain are more ready to grant the action
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What do we shop for?

statute of limitations

quid iuris for the recovery claim of a contracting carrier against 
the actual carrier?

(…)

Art. 39(4) not 
available

OGH 20.6.2000

BGH 19.4.2007

Hof van Cassatie
5.12.2013

(+ 1 month national law)

Art. 39(4) 
applicable

Tribunal Supremo 
26.3.2021

Cass. com. 
25.1.1972, 
3.3.1998

Hoge Raad 
11.9.2015 

(successive 
carriage)
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Are there (effective)
remedies against forum 
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Remedies against forum shopping?

- lis pendens and res iudicata
· negative declaratory action v action for damages

although the ECJ has held that they have the same object and the same 
cause of action, a non-EU jurisdiction might see this otherwise

- choice-of-jurisdiction clause in the contract of carriage?
· not a means to avoid forum shopping, but a method of widening the offer: 

Art. 31(1) CMR only allows to set additional fora (an exclusive jurisdiction 
clause is not only not the rule — ≠ Art. 25 Brussels Ia — but null and void)

· even if they were exclusive, if another court is seized and does not decline 
jurisdiction, there still is a lis pendens situation (Gjensidige)

- uniform interpretation of the CMR in all contracting States
only way to successfully discourage forum shopping, but
· binding interpretation by a single higher court unavailable (ECJ: TNT, 

Nipponkoa) or never tested (International Court of Justice, Art. 47 CMR)

· unhelpful in cases where CMR itself refers to (non-harmonised) national law 
(in particular, Art. 29 CMR)

promotion of uniform interpretation by other means: CMR-AC
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